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“Almost all jurisdictions rely on the qualified) (OECD 2017A :7977%) ANN1/en/pdf
effects test to establish jurisdiction over foreign conduct, meaning that they are able
to review foreign conduct that causes domestic harm, and impose remedial measures
Brendan Sweeney, International Governance of Competition and Q3 X7 ;(against it”
the Problem of Extraterritorial Jurisdiction, in COMPARATIVE COMPETITION Law 345,
.349, 371-72 (John Duns et al. eds., 2015)
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“Extraterritoriality in competition law is now a well-entrenched feature of the global

53-42,36-22,14’00 ,%”1 bW 70 3 The United States of America 7484/05 X”¥7 155
(MW Ay :1917) (3.8.2010 123)
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International=i7 ,i7772 ¥.regulatory framework governing transnational business”

“There is... widespread consensus that the ‘effects’-based *J,¥2Ip Bar Association

test is consistent with each sovereign’s need to detect and punish anti-competitive

03 “8.behavior... Virtually all jurisdictions apply some form of an ‘effects’ test”
YRR D amn AR DY ooyazn Db 1Ip0aw MInmMDn NI IR Y mmT
159 709IN% M7 MR MR PRI, 0PN 2anaa 1IpIIn

Marek 192872 197 ;750 ‘Y3 ,74 W’R Y7 Martyniszyn, Japanese Approaches
Martyniszyn, Competitive Harm Crossing Borders: Regulatory Gaps and a Way
Martyniszyn, :1971%) Forward, 17 J. CompETITION L. & ECON. 686, 692-693 (2021)
Competitive Harm): “Asserting jurisdiction over foreign entities has been practiced in
competition law for decades. The United States spearheaded extraterritoriality in this
area. Its persistence, despite considerable international protests and opposition, led to
the development of international law and a gradual recognition, through increasing
usage and fading objections, of a new jurisdictional principle — the effects doctrine...
extraterritoriality in... competition law is no longer contentious... Although thus far
no uniform jurisdictional test has emerged, the doctrine is very much alive. The limits
03 X .of the acceptable reach of domestic law continue to be tested in new cases”
“Enforcement of... competition laws :1 'n¥3,56 w”7 2°¥% ,Wong-Ervin & Heimert
beyond the boundaries of a jurisdiction’s border has, as a general matter, become
uncontroversial, for example when conduct outside the jurisdiction has an adverse
;(7D0T IwATN) effect on competition and consumers in the enforcing jurisdiction”
.386 'm¥2,29 Wi 9¥Y Kim ;372-371 'ny2,2 0”71 Y% ,Sweeney

Int’l Bar Ass’n [IBA], Report of the Task Force on Extraterritorial Jurisdiction, W3
57, 60 (2009), https://documents.law.yale.edu/sites/default/files/Task%20Force%20
.on%?20Extraterritorial %20Jurisdiction%20-%20Report%20.pdf

“Almost all jurisdictions rely on the qualified :2 'n¥3 ,2 w”n »¥% ,0ECD 2017A
effects test to establish jurisdiction over foreign conduct, meaning that they are able
to review foreign conduct that causes domestic harm, and impose remedial measures
DIX 201773 2015 D°3win OECD-1 MM .5 w7 »¥? ,0ECD 2017B ;against it”
MIPT By DY axn 7 0 ROR ,DPPRIMOMIDPINN PINNN XYY NTAINNT 737 00oTn
OECD, Executive Summary of the Roundtable on Cartels W7) f1NM2 MINK X 19K
Involving Immediate Goods, DAF/COMP/WP3/M(2015)2/ANN3/Final (Feb. 8, 2017),
;https://one.oecd.org/document/DAF/COMP/WP3/M(2015)2/ANN3/FINAL/en/pdf
OECD, Roundtable on the Extraterritorial Reach of Competition Remedies, DAF/ 121
COMP/WP3(2017)4 (Nov. 24, 2017), https://www.oecd.org/officialdocuments/publ
711am2 (icdisplaydocumentpdf/?cote=DAF/COMP/WP3(2017)4&docLanguage=En
UNCTAD v UP’W'IDE‘ 13°1D ,A1W K°7 217 NN NINNDNNT NI*TRN 2922 OX 725
Developing Country Experience with Extraterritoriality in Competition Law, IX7) X112
UNCTAD, https://unctad.org/Topic/Competition-and-Consumer-Protection/Research-
5w 012°0 MW 837 .(Partnership-Platform/Extraterritoriality (last visited Jun. 7, 2021)
PP 790 79 P 1ID DX 19971 WX ,Martyniszyn DY D210 ,00MD DIV 1T P
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“The Commission’s jurisdiction under public international law to find and punish
conduct adopted outside the European Union may be established on the basis of
72°1 79K 1Py NIPRRD ¥ either the implementation test or the qualified effects test”
7 9972 MSYIDT MY KOR MY M v AP°0PID2 P9 9217 PR D
N12R2 NIDOTIRMD 03 717010 LIRS VOWIT NI NN NISIINT J22 DRI
MR *D%D M T8N XA DYHPYI PR MIINKRT 2°3w2 ,797 DXT DrRIRbIna
W A% X7 NIID02 NYRYIY TN MIXUN0aT 10170 DX ?DN'? 1IN2W MINXR
Y1 ARNR 99Y°7 .(79°2 11A0) 010 D"?:HPDTK 51235 92y 1379077 DX 7221710
MITAINAAY 7T RS 9PN FIwn NYAPR Ko7 .AZNORY 0907 IwyRD nyan
DNPIYIN MRV MI*TH 7T DINN2 °2 NIR%R 17727 MIIX *57D 72Ya AyHwIY Ty
162 mo%a3pn MPIAAR AXNn Y

AYINN 13K KD DONORW DY 12°WAw NIRNDNRR M 40 TINN DILp M Sw
X7 97 L7993 090 VWD 1AW KO 729 12007 797NN 0P, hRIMYTI0TYINn
173D NPYORID M0 XTI ,XWI12 D°PUDWN 1127109 5w 0 WK LIPTIIPR
.0nn MITINKRT 02312 7900 X 182K NINNSND M3 A1 ,73In

“Today, it has also been widely accepted :593 '¥2,100 w11 2°¥% Nishioka wn% 187 160
that the application of competition law based on effects in a state’s territory does not
N3N0 12°N2 N°VHWNT N1I5D2 03 °J ,77°X¥1 .contravene public international law”
079517 2008 NIWM TARM IXT .DYIW *35Y 72D MW TIRM 7N OO0 71010 130T
DPDTPY2N INTAYW 732 20°7 %21 X ,71°I0RITA T3 DPWYI 0209 DNy S0 W
Austen L. :11920% N1oIIRa MYaana 0¥7I8m0 0Imdn Xiznd awpw Iy ,a»In
Parrish, The Effects Test: Extraterritoriality s Fifth Business, 61 VanD. L. Rev. 1455,
.1493 (2008)

.(77D0I7 WA 165 092,85 W' 9°¥Y , Toshiba 2019 173y 161

oW *NAY YN 9173 IWOAIW NITRY MIN°IN 19192 70An Martyniszyn X320 19p0n2 0 162
SPIRDIIT AMIN M3 DX 28D D913 179 WK NITRY,2015-1978 07w ,N7I27 MIINA
ST I?1232 7 |71D’57'7 ﬂ"?N"ﬂD’ﬂU'?'li‘lﬂ 79m0% MIAINT 92Yn SY naTn 1"7nn TyInn
Marek Martyniszyn, Foreign 7 .0pY2mma Ty 77131 73°K MI2107 NP0n 0Xyw Ty
“The recurring :64071 630 '1y2 ,33 'R S5oy5  States’ Amicus Curiae Participation
objections to U.S. jurisdictional assertions are not surprising from the international
law perspective, since a protest to be effective (and have the capacity of preventing
recognition of a new customary norm) must be maintained and actively manifested.
Later a shift took place from contesting extraterritoriality in itself towards demarking
its internationally permissible limits. In other words, U.S. extraterritoriality in antitrust
gradually became uncontested. .. Looking through the lens of international law, amicus
briefs are unilateral acts of states. They are one of the tools shaping international law,

348



TYORMYIVPIN NINND DDA MYAWIN NPIVPIT 279WnN | NN LAWN MY

P07 07930 MR 9.7 SW naTn nnnna ‘["?TIJ'IL) 12217 X7 7370P177 ,72K

03 AT°AKR 7NP 7373 71°90P177 °2 71270 WK Ty ,731Y D1TAINR PATAR "]’5?!1'1-'1 DX

sITIAN 2377 NIWR 1PANY MDD M 2922 WY ,i7°TAIN0AW DWR Y 293P

7972 MATAT N1 5w 9273 7907 DOANT MWK XN AT NIIRMAY 0N DY W
SMIRDI%AR LOWNT *990 DX OXIN N370PTR DR QXKW YIOW I 0T

HRIWA NOINN MRNN PTA .2

RV PTAN PON R MYOWIN NPT 5 .1

PIN DRI TYORA VPRI VOWNA 02PN AN MPIRDI AN VYN V993
MPORIZIVID MWAINT W7 WK T 70 195,550 "N nn vpRa TR XDY 1 nImo
Oy 2w nn 19IR2 WD PORIWT PN, IRDI0aT bwn 2990 YHRIwn 1 12
PIM 196, 9K2 WD AT DWTDN AR PIN2 PR TV 93, mxb1an vownn 29
LPIIRTIN PW NPORIMIVIITYIN APINNA DWAINKRT AR 9910 10K VPR 11NN
168,191 I DW 19732 790 MIYDWAT NII0RIT, 790 ORNN2 1.0 nrnh yaia vynd

by expressing states’ understanding of the scope of existing and emerging principles
(7790 AWATIAN) and customary norms”
SITTIN ATIND AN 27 Hpwn AR LRIk W1 1AW P NTI0m AR 12 TANan YR T Wpna 163
NPLOWAT MMM LINYRY 129,07mIXD1°2 MIT0MA T21T MAPY MM 02 ANONRI
Anthea Elizabeth Roberts, Traditional and Modern Approaches 33 .30 21 9pwn v’

.to Customary International Law: A Reconciliation, 95 Am. J. INT’L L. 757 (2001)
LMIRDI°2 VDWW 7ONI7TAN LOWNA MMIRTIAT VOWNT DY IMIPR” 172 1IN, 5WnY IR 164
’39DY 785/87 ¥732;320-319 'ny2,137 0”71 Y% ,pwIavT ;68-67 ,65 ,133 Wi DY
L2155 W71 Y5 omww 171y 5(1988) 35,4 (2)21 77D ,N°29Ynn 7732 97AR MM 1pon
OPPENHEIM’S INTERNATIONAL Law X9 ,N19033 N13°702 737 1Ry 5w 13m°KRY .13 '0D

.(Robert Jenning & Arthur Watts eds., 9th ed. 2008)

w7 Yy MDY 5(1956) 15,5 7 770 ,ASWHNRY *wDWHR PYYR 3 IDDRLY 174/54 D7V 165
.808 'y ,137

W’ Y% 1172 5(1973) 177,169 (2)13 77D ORI nYwnn ‘2 39°1 12K 302/72 PU32 166
.68 Ny ,164
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